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Abstract

This paper describes the formation of a new Competent Authority in Great Britain to implement and enforce the Seveso II Directive, and the cultural differences between the organisations that formed the Competent Authority. The paper also describes some of the difficulties encountered in implementing the Directive.

1.
CULTURAL ISSUES 

1.1
 Background

The UK government welcomed the new Directive because it saw a number of clear improvements over the Seveso I Directive.  In particular, Seveso II is easier to understand, largely eliminates the named substances approach of Seveso I, brings explosives, chemicals at nuclear sites and land use planning into its scope, and introduces the need for top-tier operators to demonstrate that they have taken all measures necessary for the prevention of major accidents.

Although Seveso II built on the foundation laid by Seveso I, the UK decided to introduce a complete set of new Regulations to implement the Seveso II Directive rather than attempt to amend the old ones that had implemented the earlier Directive. The new Regulations were made using powers under the Health and Safety at Work etc Act of 1974 (HSWA) and the European Communities Act of 1972.  HSWA requires consultation with industry and trade unions as well as other relevant government departments and local authorities before new Regulations are introduced. Although this slows the process of introducing new Regulations down, it has the very significant advantage of involving all parties with an interest in the outcome in their development. This invariably results in a consensus between the parties and smoothes the way for their later enforcement.

The main Regulations implementing the Seveso II Directive in Great Britain (defined broadly as the United Kingdom less Northern Ireland) are the Control of Major Accident Hazards Regulations 1999, usually referred to as the COMAH Regulations. There is separate legislation in Northern Ireland. The COMAH Regulations implement the whole of Seveso II Directive except for Article 12 on land use planning. Land use planning around major hazard sites had been in place in Great Britain since the mid 1970s and was implemented by planning legislation. As this had been working entirely satisfactorily, it was decided to amend the existing planning legislation to bring it in line with Seveso II, rather than include it in the COMAH Regulations. 

1.2
Implementation of the Seveso II Directive in the UK

For most previous Directives, the UK Government has adopted the policy that these should be implemented and enforced in Great Britain by a single Competent Authority. This in the case of the Seveso I Directive was the Health and Safety Executive (HSE), the authority in Great Britain that is responsible for health and safety issues necessary to ensure the health and safety of people at work and for others who might be affected by the work activity. 

However, for the Seveso II Directive with its greater emphasis on environmental issues, the Government decided that should be enforced by a joint Competent Authority composed of HSE and the relevant authority for regulating environmental issues. That is, the Environment Agency (for England and Wales) and the Scottish Environment Protection Agency (for Scotland).   For convenience, these regulatory bodies are referred to as the Agencies in this paper. 

It is important to note that the COMAH Regulations make both parties within the COMAH Competent Authority jointly responsible for all measures concerning the Regulations. Even so, with their respective experience and knowledge, HSE would be expected to take the lead for health and safety issues, and the Agencies for environmental matters. 

The challenge, therefore, was to combine the relevant abilities of the respective two regulatory bodies to form a single Competent Authority for England and Wales, and for Scotland, to enforce the new Regulations.

Implementation of the Directive has been a very interesting experience and has posed a number of challenges. Most of these stemmed from the nature of the Directive itself, which seeks to protect both people and the environment. This challenge will be familiar to representatives of other Member States and this paper outlines the nature and extent of this challenge and describes how it was resolved in the UK.

1.3
The New Regulations

The COMAH Regulations were written by HSE lawyers working to a brief prepared by the Competent Authority policy divisions in conjunction with the Department of the Environment, Transport and the Regions (DETR) and the Scottish Office. They were the subject of widespread discussion and consultation and went through many drafts before the Government Minister responsible signed them. Despite this lengthy process, the new Regulations came into force on the 1 April 1999. Although this was some 8 weeks late, the UK was still one of the first Member States to implement the Directive.

Extensive guidance has been prepared both for operators and Competent Authority inspectors. This includes general guidance on the Regulations plus detailed guidance on emergency planning and the writing of Safety Reports. The Regulations and some of the guidance can be found on the Internet. Details are given in Appendix 2 at the end of this paper.

 1.4
Dealing with the Challenge - Recognising the Cultural Differences

It is interesting to examine the various organisations within the Competent Authority. Thus HSE and the Agencies are separate organisations and have quite different cultures. They are also on separate learning curves as regards the new Directive and have different background experiences and strengths. HSE is experienced in major hazards legislation having enforced the Seveso I Directive, and with providing technical advice to planning authorities. The Agencies on the other hand with their experience of the Integrated Pollution Regulations were very familiar with environmental requirements of regulating major industry such as refineries and chemical works.  They were also familiar with permissioning (as most operators need an authorisation from the Agencies before they can operate) and with maintaining public registers of their dealings with the operators, and negotiating with pressure groups. 

HSE, which had been solely responsible for regulating the Seveso I Directive, recognised the importance of the new Directive. In particular it was clear about what it wished to achieve and which issues needed improving based on its experience of the Seveso I Directive and these included such as the assessment of Safety Reports.  It also set a clear objective to meet the implementation date for the Seveso II Directive. As a result, a Division within HSE of more than 100 professionals (Chemicals and Hazardous Installations Division) was set up to enforce health and safety standards at chemical sites and other major hazards installations, particularly focused on the implementation of the new Directive. 

The Agencies were able to draw on HSE’s experience, as the Seveso II Directive was a new duty for them, having had no role in the enforcement of the Seveso I Directive, and required additional resource to deal with it. At the same time, they were very heavily involved with other issues such as measures to reduce air pollution, enforcement of water pollution legislation and flood defence. They were also faced with the task of implementing the new Integrated Pollution Prevention and Control Directive, which will shortly replace the UK’s Integrated Pollution and Control legislation.  

A further challenge arose from the decision made by the UK Government to recover the costs incurred by the Competent Authority to enforce the Regulations by way of a charging scheme that was placed on the operator.  For HSE, which has not normally charged the operator to recover its costs (these being paid by the Government), this was new ground.  In direct contrast, the Agencies, who are obliged by law to recover their costs from the operator, were used to a charging regime. Even so, the systematic approach that has been taken when introducing joint systems and working arrangements has helped to implement this decision. 

Although HSE and the Agencies are rooted in organisations which have long traditions dating back to the last century, their component parts have been much reorganised and consolidated in the last quarter of century to effectively deal with health, safety and environmental issues. HSE has been in existence for 25 years and is overseen by a Commission representing industry, the Trade Unions and local authorities. The Agencies, however, are relatively new organisations having been formed only three years ago by the combination of a number of earlier statutory environmental enforcement bodies; as opposed to HSE, they were managed by respective Management Boards. 

Nevertheless, the challenge was to resolve these differences in approach so that a successful implementation and enforcement of the new Regulations would be achieved. So how was that done? 

1.5
How the Competent Authority was Set Up 

A number of actions were taken to create a Competent Authority that has systems in place to ensure the COMAH Regulations are enforced effectively, consistently and, as far as possible, avoiding duplication. The model of the Competent Authority developed can best be described as parallel working, co-ordinated between the organisations, rather than a single organisation. The actions taken are outlined below:

•
Joint meetings were held to consider all the issues involved in the new Regulations. Critical issues were identified. Representatives from all parts of the Competent Authority were always given the opportunity to become involved in working groups to resolve these issues. A key early initiative was the SHARPP project (Safety Report Handling, Assessment and Review Principles and Procedures) established to develop common principles, procedures and criteria for assessing Safety Reports. Representatives from all three regulatory bodies were appointed to the project board and given executive responsibilities outside their usual line management. This was an extensive project lasting two years and involving some 60 staff and 1500 staff days of resource.

•
Separate Memoranda of Understanding (MoUs) were drawn up by HSE and the respective Agency setting out the working arrangements to cover all aspects of the Regulations to ensure the functions of the Competent Authority are performed. As before, representatives from all three regulatory bodies were involved in this work.

•
A Steering Group, consisting of representatives from the three organisations, was set up to ensure that there were working arrangements that met the terms of the MoUs and these were fit for purpose. In this, existing work practices and liaison arrangements were to be used wherever possible. Even with this intention it became clear that there was much work to do to fully implement the requirements placed on the Competent Authority by new Regulations. The Steering Group met initially every two months, although this period has increased to every three months, after early issues were resolved. The Chairmanship will also rotate every six months, between the respective organisations within the Competent Authority.

•
To help it in its work, the Steering Group decided to implement these arrangements through a project approach. This is the Single Implementation Project, which will introduce new working arrangements and will involve members of staff from HSE and the Agencies over the next two years. The Steering Group acts as the project board with responsibilities to deliver a number of ‘products’ i.e. the new working arrangements, on time, with agreed resources and to the necessary quality.  Sixteen areas of work were identified (see table below) where it was felt it was necessary to develop effective working arrangements which ensured consistency and avoided duplication. The aim is to ensure they are fit for purpose. However, if arrangements exist already which are good enough to achieve this, then these will be accepted as satisfactory.

	SINGLE IMPLEMENTATION PROJECT – LIST OF PRODUCTS

	1.
Assessment of Safety Reports
	7.
Domino effects
	13.
External communications

	2.
Inspection
	8.
Disclosure of Information
	14.
Training

	3.
Legal & enforcement issues
	9.
Identification and Notifications
	15.
Charging

	4.
Major Accidents
	10.
Handling complaints
	16.
Performance measures

	5.
Land use planning
	11.
Guidance to staff
	

	6.
Emergency planning
	12.
Internal communications
	


•
Many items of Guidance have also been prepared to deal with the enforcement of the Regulations. These have each been agreed by all the regulatory bodies and as such have become Competent Authority Documents. Examples include published guidance on the Regulations themselves, the assessment of the Safety Reports and environmental risk assessment. Many of these documents have been placed on the Internet.

•
A Newsletter updating inspectors on different aspects of enforcement of the Regulations is also being produced. It is intended to provide information on latest developments and to ensure that there is common purpose between inspectors of each organisation. Future editions will be produced to ensure this information flow is maintained.

•
Training on the enforcement of the Regulations for the respective staff involved has been developed by each of the organisations. These have been tailored to meet the requirements of their own staff, though representatives from the other organisations have always attended, as well as those making the presentations, to ensure a balanced approach and an appreciation of the wider issues of the Regulations.

Most of these actions are complete but arrangements have been put in place to ensure that the organisations continue to work together on all aspects of implementation and enforcement.

1.6
The Outcome

Six months into the life of the Regulations it is pleasing to report that the Competent Authority is working well. There have already been six incidents, that meet the definition of major accident in the Directive, and some have required prohibition notices to be issued. The practical approach and shared purpose of local inspectors has worked well to ensure an effective working relationship and agreed enforcement action. The operators concerned have also responded well and have understood the measures and improvements required by the Competent Authority. 

1.7
Conclusion

The three organisations that are now working together to form the Competent Authority for the COMAH Regulations which implemented Seveso II Directive into Great Britain come from different backgrounds and cultures. Joint working arrangements have been, and are being established, by means of projects in which staff from HSE and the Agencies are working to Project Boards, who are mandated to deliver a number of products. This model is working well since it avoids unnecessary consultation and bureaucracy between the line management of the three organisations and provides a clear purpose to those undertaking the work on devising the new working practices.

2.
LEGISLATIVE ISSUES 

2.1
The Approach to Implementation of the Directive

This part of the paper describes the UK approach to implementing the Seveso II Directive and some of the difficulties encountered in the process. The implementation process was taken forward jointly by the policy divisions of each of the three parts of the new Competent Authority.

2.2
Difficulties Encountered

A number of difficulties were encountered during implementation and some further ones have come to light after the new Regulations came into force. The key problems encountered are described below.

2.3
Imprecise Wording of the Directive

One of the principal difficulties encountered was the way in which the UK legal system treats legislation. UK courts focus on the precise wording of the legislation rather than the intentions of the legislators. Consequently, when the Directive was transposing into UK law the Competent Authority had to look very carefully at the wording of the Directive.  There are instances where the wording of the Directive is known to be different to what was intended.  One example of this deals with the aggregation of substances with more than one classification.  Thus Note 1 following Part 2 of Annex 1 of the Directive states:

In the case of substances and preparations with properties giving rise to more than one classification, for the purposes of this Directive the lowest thresholds shall apply.

If a substance has more than one classification then the classification that has the lowest threshold is the one used to determine if the Regulations apply.  If there is insufficient of any dangerous substance to exceed the threshold then it is necessary to aggregate the quantities to determine if the aggregate quantity is sufficient to cause the Regulations to apply. The note above implies that a substance with more than one classification would only be aggregated with substances that have the same classification as the one that gives the substance its lowest threshold.  For example if a substance is both toxic (thresholds 50 and 200 tonnes) and flammable (thresholds 5000 and 50000 tonnes), then it would only be aggregated with other toxic substances when determining if the Regulations apply, and not with any other flammables. It is known that this is not what was intended but the Competent Authority lawyers have advised that this is how an UK court would interpret this note and how it should be enforced. The Competent Authority is currently working with the European Commission to explore a way of resolving this issue. 

2.4 The link between the Seveso II Directive and the Dangerous Substances and Dangerous Preparations Directives.

It was decided by the Commission at an early stage in the development of the Seveso II Directive that greater use would be made of generic categories of dangerous substances to prevent the need for a long list of named substances. Relying on generic categories simplifies the Annexes and gives greater flexibility because any new dangerous substances are immediately brought into the scope of the Directive as soon as they are classified. This was achieved by making use of the classifications prescribed by the Dangerous Substances and Dangerous Preparations Directives. However, these classifications are intended to provide information to people who handle dangerous substances in the transport chain and to the final users. As such these Directives have quite different objectives to those of the Seveso II Directive. Making use of these classifications has caused problems that were not anticipated when the Directive was being drafted. Some of the problems came to light when the Regulations were being drafted but a number only became apparent when the Competent Authority staff started to implement them.  Some principal examples are outlined below:

2.5
Aerosols

The majority of aerosols on the market today use LPG as the propellant although a small number use dimethylether (DME). Both these come into the Annex 1, Part 1 entry for “liquefied extremely flammable gases (including LPG) and natural gas”. The products in aerosols vary widely and can be anything from air freshener to paint, hair spray to lubricating oils. Some of the products will be harmless but some may be classified under one of the categories in Annex 1 Part 2, flammable for example, and some may affect the flammability of the propellant.

The question is how are aerosols classified under the Classification Directives? A simple question, but the answer is not clear. The original Aerosols Directive introduced a derogation into the Dangerous Substances Directive so that aerosols were classified as flammable and this removed the difficulty of classifying aerosols. However, the new Aerosols Directive has removed that derogation and aerosols must be classified in the normal way. This presents significant difficulties in particular there is no suitable test for determining the flammability of an aerosol. 

A pragmatic solution is to use the aggregation rules, taking the weight of propellant compared with the LPG threshold and the weight of the product compared with its own threshold(s). It is not clear whether this complies with the terms of the Directive but the European Commission and the Committee of Competent Authorities are actively pursuing this problem.

2.6
Mixtures of Toxic and Very Toxic Substances

A number of questions have arisen concerning the classification of mixtures that include dangerous substances. Paragraph 2 of the introduction to Annex 1 states that “mixtures and preparations shall be treated in the same way as pure substances provided they remain within the concentration limits set according to their properties under the relevant (Dangerous Substances and Dangerous Preparations) Directives.”

Appendix 1 contains a brief explanation of the way these Directives classify such mixtures in the context of Seveso II but the consequence is that the entire quantity of mixtures and preparations containing relatively small percentages of dangerous substances must be counted when determining if the Directive applies at particular premises. It is not clear if this was the original intention or if this mechanism was not appreciated when the Directive was drafted.

2.7
Other Interpretative Issues

2.7.1
Definition of establishment

The definition of establishment in Article 3 does not set a minimum quantity of a dangerous substance so even a very small quantity of one dangerous substance makes it an establishment. If the operator later chose to increase the quantity above top-tier thresholds it would be an existing establishment not previously covered by Seveso I and would have until 3 February 2002 to prepare a Safety Report instead of a reasonable period of time prior to operation. This would not be appropriate before that date and clearly inappropriate after it. The UK handled this by introducing a definition of existing establishment which means that only premises with enough dangerous substances present to exceed at least the lower-tier threshold on the day the Regulations came into force, are considered to be existing establishments.

It is not clear if a change of ownership creates a new establishment which would require a notification or Safety Report prior to operation. This is important as it could delay the sale of the business.  Clearly interference with commercial operations is not what health and safety legislation is about. The UK is not treating a change of ownership as a new establishment but as a modification requiring re-notification (lower-tier) or review of the Safety Report (top-tier).

Since the Regulations came into force a number of UK establishments have been split up and the parts sold to different operators. It is not clear from the Directive whether each one becomes a new establishment and thus subject to the constraints on new establishments. This problem is still under consideration.

2.7.2
Transition Periods

There are certain circumstances when an establishment could be created by an increase in the quantity, or the reclassification, of a dangerous substance already on site. An increase in quantity can be foreseen and therefore should be planned for. Any necessary notification or review of Safety Report could be done in advance. On the other hand a change in classification would probably be outside the operator’s control and there may not always be sufficient time to prepare. To deal with this the UK has inserted a transition period in the Regulations to allow the operator twelve months to comply with the relevant duties.

2.7.3
Intermediate Temporary Storage

Article 4(c) excludes the transport and intermediate temporary storage of dangerous substances outside establishments covered by the Directive from the scope of the Directive and also their loading, unloading and transport to and from another means of transport at docks, wharves and marshalling yards. This has given some practical difficulties in determining just what is excluded. For example, If a ship unloads a large quantity of a dangerous substance on to a quayside and it is then taken away by road over the next day or two it could be argued that this is both intermediate and temporary and thus not in scope. Does the position change if some is placed in a quayside warehouse before being taken away at a later date?  The Competent Authority would argue this is not an intermediate stage of the transport activity and the exemption does not apply even if the substance is there only for a short time.

Another example would be the case of several rail tankers containing LPG which are put in a siding and over a period of several weeks the LPG is transferred to road tankers and taken away. Immediately the last rail tank is empty they are taken away and replaced by full ones. Is this exempt? The dangerous substance is being transferred from one mode of transport to another and could be exempt. Here the Competent Authority has argued that it is covered because:

a) the siding is not a marshalling yard

b) there is a permanent presence and the siding becomes an establishment

As a further example consider an establishment with 180 tonnes of LPG in fixed tanks. This is subject to the lower-tier duties but 2 or 3 road tankers each containing up to 20 tonnes of LPG each are regularly parked on site overnight to allow the drivers to rest part way through a long journey. Does this make the site subject to top-tier?  The Competent Authority thinks that it is not as the presence of the road tankers constitutes intermediate temporary storage during transport.

2.7.4
Diesel

This difficulty did not become apparent during transposition of the Directive but has arisen since. It is no doubt well known to other Member States but is worth a brief repetition. A report produced by CONCAWE (No.98/54 on Classification and Labelling of Petroleum Substances), seemed that diesel was going to be reclassified as “dangerous for the environment with risk phrases R51 and R53”. This would have put it in category 9 of Part 2 of Annex 1 with thresholds much lower than petrol, which is named in Part 1. This raised two problems:

i) it would have given diesel a much lower threshold than petrol, even though in terms of risks to people it was probably less dangerous and in terms of risk to the environment it was probably about the same; and 

ii) commercial diesel is not a pure substance and cannot currently be classified as dangerous for the environment (although this will change when the new Dangerous Preparations Directive comes into force in the next year or so).

CONCAWE has subsequently withdrawn its report and recommendation but the problem may well return before very long and needs addressing whilst there is time to do it. In the meantime UK is taking the line that diesel is not subject to the Seveso II Directive.

The European Commission has recognised the problem and is considering possible changes to the Directive, which would allow diesel to be treated appropriately.

2.8
Conclusion

The UK welcomes the introduction of the Seveso II Directive. It takes the control of major accident hazards forward in a sensible way but implementing it was a significant challenge and a considerable undertaking. Some of the difficulties may be unique to the UK, because of our legal system, but some are caused by the Directive itself. We have managed to solve many of them but others are giving ongoing difficulties.

The UK has been, and remains, a keen supporter of the Committee of Competent Authorities and its regular meetings to discuss and review the implementation of the Seveso II Directive. This is already leading to discussion about possible amendments to the Directive and clarification and consensus on interpretative issues.

Appendix 1 - Technical discussion of mixtures of toxic / very toxic substances

The Dangerous Substances Directive has rules for calculating the toxicity classification of mixtures containing substances which are classified toxic or very toxic. The two general rules are:

i)
substances classified very toxic remain very toxic down to a concentration of 7%, below this they become toxic; they remain toxic down to 1% and below this they become harmful

ii)
substances classified as toxic remain toxic down to a concentration of 25% and below this they become harmful.

There are substances, which do not follow these general rules but have individually assigned concentration limits (details can be found in Annex 1 to the Dangerous Substances Directive), however, the same principles apply. There are further rules for classification of mixtures containing more than one toxic or very toxic substance.

The effect of this is that the whole mixture can become classified as toxic or very toxic and this increases the amount that has to be compared with the threshold when determining if the Directive applies. Copper, chromium, arsenic timber treatment compounds (CCA) are a good example of this. These all contain arsenic pentoxide, which is, classified as toxic and therefore a solution (which is considered to be a mixture) containing 25% or more arsenic pentoxide would also be classified as toxic. This means that 0.5 tonne of arsenic pentoxide would not normally be subject to the Directive but if this were diluted to 25% by the addition of 1.5 tonnes of water then the whole 2 tonnes of mixture becomes toxic and is treated as if it were pure arsenic pentoxide when determining the application of the Directive; and the site would be lower-tier. This is perhaps contrary to what intuition would suggest, as a diluted substance might be expected to be less harmful. It is also believed to be contrary to what was envisaged when the Directive was drawn up - the thresholds for arsenic pentoxide had been raised from those set in Seveso I and it is believed this was done specifically to reduce the number of timber treatment sites caught by the Directive.  However, the effect of the Dangerous Substances Directive may actually increase the number of qualifying sites.

In fact the situation is even more complex because some CCA compounds contain sodium dichromate which is classified as very toxic. Any solutions with 7% sodium dichromate or more would be classified as very toxic, therefore, 70kg of sodium dichromate would be enough to cause 1 tonne of solution to be classified as very toxic and the Directive would apply.

Appendix 2 - Further information
Available from: Stationery Office, PO Box 276, London, SW8 5DT, UK

The Control of Major Accident Hazards Regulations 1999
(on the Internet at http://www.hmso.gov.uk/si/si1999/19990743.htm

The Planning (Control of Major-Accident Hazards) Regulations 1999
(on the Internet at http//www.hmso.gov.uk/si/si1999/199990981.htm)

Guidance on the Interpretation of Major Accident to the Environment for the Purposes of the COMAH Regulations (on the Internet at http://www.detr.gov.uk)

Planning Controls for Hazards Substances - Guidance circular

Environmental follow-up of industrial Accidents (ISBN: 0-11-753457-9)

Management of Harm to the Environment: Criteria for the Management of Unplanned Releases.
(ISBN: 0 11 753456 0)

Comparative Environment Index (ISBN: 0 11 753417 X)

Available from: HSE Books, PO Box 1999, Sudbury, Suffolk, CO10 6FS, UK

A Guide to the Control of Major Accident Hazards Regulations 1999 (Ref: L111)

Preparing Safety Reports: Control of Major Accident Hazards Regulations 1999(Ref: HS(G)190)

Emergency planning for major accidents: Control of Major Accident Hazards Regulations 1999 (Ref: HS(G)191)

Available from: HSE Finance Unit, Rose Court, Southwark Bridge, London SE1 9HS, UK

Charging for COMAH activities - a guide

Available from: http://www.open.gov.uk/hse/chid/index.htm

COMAH Safety Report Assessment Manual

Available from: http://www.environment-agency.gov.uk/ourservices/consultations/comah.htm

Guidance on environmental risk aspects of COMAH

Available from: Office for Official Publications, Brussels L-2985, Belgium
(See also http://www.mahbsrv.jrc.it)
Guidance on the Preparation of a Safety Report- Report EUR 17690 (ISBN 92-828-1451-3)

Explanations and guidelines for content and of information to the public- Report EUR 18124
(ISBN 92-828-5900-2)

General Guidelines for content on information to the public- Report EUR 15946 (ISBN 92-826-9053-9)

Guidance on inspections as required by Article 18- Report EUR 18692 (ISBN 92-828-5898)

Guidance on Land Use Planning - Report EUR 18695 (ISBN 92-828-5899-5)

