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The implementation of Art. 12 of Directive 96/82/EC (Seveso II) into Austrian legislation: possible solutions and problems encountered
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Abstract

This paper is aimed to provide an idea to the European Community of how Member States with a Federal structure, such as Austria, cope with the implementation of    “horizontal Directives“, such as Seveso II. It will not only be the legal part of work that is to be indicated, but also the working structures and questions arising from the “practical part“ of it – i.e. the definition and implementation of reference scenarios will be described. Last but not least possible solutions and problems encountered will be indicated.

1. LAND USE PLANNING IN AUSTRIA – CONSTITUTIONAL AND LEGAL BACKGROUND

Austria is a Federal Republic, therefore the legislative and executive powers are divided between the Federal State and the 9 Länder
. Most of the competences are strictly divided between the Federal State and the Länder, but especially recent needs and developments, such as environmental protection matters, which do not fit into “vertical matters“
. Therefore, certain aspects of environmental protection
 are within the competence of the Federal State and some
 remain with the Länder. One of the “horizontal matters“ is land use planning. The Federal State is responsible for certain special land use planning matters, such as transportation (railway & road planning, civil & military aviation, telecom), forestry and waterways. General land use planning is within the competence of the Länder
 
 
. All the 9 Austrian Länder, except Vienna, have their own Land Use Planning Laws; in Vienna land use planning regulations are a section of the Viennese Building Law. These regulations are the basis for Local Land Use Plans which are prepared and decided upon by the local Authorities and authorized by the supervisory Authority of the respective Land.

For a general outline of the current Austrian situation, see Annex I. 

[Annex I: Übersicht Kompetenzverteilung Raumordnung in Österreich.]

2. CATEGORIES OF LAND USE IN 9 LAND USE PLANNING LAWS OF THE LÄNDER – CURRENT SITUATION WITH EMPHASIS ON THE CATEGORIES OF INDUSTRIAL LAND USE 

The aim of land use planning is a systematic exante planning of an area to guarantee sustainable and optimal use and protection of residential areas for the benefits of all inhabitants. This is provided for by the different categories of land use in all the nine Austrian Land Use Planning Laws
 and by the respective implementation into the Local Land Use Plans. Special emphasis is laid on the planning of industrial establishments, not only within the Local Land Use Plans, but also with the instrument of Regional Land Use Development Plans. For the purpose of the implementation of Art 12 of Directive 96/82/EC
, the categories for different industrial establishments are of special importance. A recent analysis of the 9 Land Use Planning Laws
 shows different types of this category, which may be characterised as categories for offices and small business (without significant environmental impact), categories for crafts and trades and “light industries“ (with some possible environmental impact) and categories for “heavy industries“ (with possible environmental impact, such as air pollution, water pollution, noise etc). Some Länder have provided categories for special heavy industries with certain impacts on the environment and the possibility of a special zoning in accordance with the planned use
. Any of the Land Use Planning Law provides for zoning possibilities: under normal circumstances, residential areas may not border directly industrial areas, especially those for heavy industries
. It needs to be said, however, that land use planning in Austria provides only for environmental impact (especially air pollution, water pollution, noise) arising from normal operation of industrial activities and does take into account emergency situations, such as major accident hazards involving dangerous substances. Therefore it is necessary to adapt all 9 Land Use Planning Laws of the Länder and the special Federal land use regulations to a certain extent for implementing Art. 12 of “Seveso II-Directive“. The following section will describe the necessities.

3.
ART 12 OF DIRECTIVE 96/82/EG AND ITS IMPLICATION ON THE LAND USE PLANNING LAWS

Article 12 of the “Seveso II Directive“ requires that the objectives of preventing major accidents and limiting their consequences be taken into account by the Member States in their land-use planning policies and/or other relevant policies. This requirement recognises that planning policies can be directed towards the need, in the long term, for appropriate distances between establishments covered by the Directive and residential areas, areas of public use and areas of particular natural sensitivity or interest
. Thus Art. 12 of the Directive requires the Member States to:

· control 

· the siting of new establishments

· the modifications to existing establishments covered by Art 10

· new developments, such as transport links, locations frequented by the public and residential areas in the vicinity of existing establishments, where the siting or developments are such as to increase the risk or consequences of a major accident

· ensure that their land use policies
 take account in the long term to maintain appropriate distances between establishments covered by this Directive and residential areas, areas of public use and areas of particular natural sensitivity or interest, and

· in the case of existing establishments, of the need of additional technical measures in accordance with Art. 5 so as not to increase the risk to people,

· all competent authorities and planning authorities responsible for decisions in this area set up appropriate consultation procedures to facilitate the implementation of the land use planning policies in accordance with Art 12 para 1.

· The procedures shall ensure the availability of technical advice on the risks arising from the establishment either on a case-by-case or on a generic basis, when decisions are taken.

The main tasks for the land use planning authorities will thus be:

	requirement of Art 12
	measures to be taken
	where?

	Control of land use
	provide for appropriate legal basis
	Land Use Planning Laws 

Federal Laws with special LUP requirements

	Distances
	zoning
	(Regional) and Local Land Use Plans +

providing for special LUP requirements at Federal level

	Additional measures for existing establishments(
	provide for appropriate legal basis(
	Federal Law for Trade and Industry & other

Building Laws of the Länder(

	Consultation procedures
	provide for appropriate legal basis
	Land Use Planning Laws

Federal Laws with special LUP requirements

	Technical advice(
- case by case
	provide for appropriate expertise(
	administration, external experts(

	Technical advice(
- generic basis
	provide for appropriate guidance/recommendations(
	administration, external experts(


( According to the Austrian Legal System, this is not a task of land use planning authorities.

(This will be the task of the “Seveso“-Authorities.

4.
POSSIBLE LEGAL SOLUTIONS

The legal task for the 9 Länder is not a very delicate one: they will have to examine their Land Use Planning Laws and - if necessary - enter a new category of land use for industrial establishments of the “Seveso type“. Moreover, they will have to enter an article concerning additional provisions for the consultation mechanism. So far, the Land Use Planning Laws have had special advisory boards for land use planning on regional levels; the new consultation mechanism with respect to Art. 12 would fit into their tasks. For this purpose, it may be appropriate to nominate a “Seveso“-expert into this board (either on legal or on administrative basis). In addition, legal provisions will be necessary to enable land use Authorities to make the zoning around Seveso establishments visible in their land use plans.

So far, most of the Länder have already revised their Land Use Planning Laws to meet the future necessities of Art. 12 of “Seveso II“ Directive. To ensure coordination between the activities of the 9 Länder, they make use of their Liaison Office
 in Vienna, the “Seveso“ activities being coordinated by a specially nominated “liaison officer“ who also represents the Länder in the respective EU committees.

5.  PRACTICAL IMPLICATIONS OF ART. 12

The biggest challenge for the Austrian “Seveso community“
 is to find a solution regarding the recommendations of “appropriate distances“. Until 1991, when the “Austrian Control of Industrial Major Accidents Hazards Regulation“ entered into force, and even beyond that time, the Austrian legal system concerning permits for (industrial) establishments was based - and still is today - on the “zero risk concept“. This means in brief that a permission for construction and operation of such an establishment may only be granted if the project has been proven to be safe. This concept, however, has been based on “normal operation conditions“ only. In general, emergency or major accident scenarios were not taken into account. Exceptions were made only when permitting industrial activities involving (highly) flammable liquids and/or dangerous substances, large storage of such substances and major (dangerous) activities involving an increased number of persons, such as large supermarkets etc. In these cases, emergency planning and/or an on-site emergency unit may have been imposed on the operator. Generally, these prescriptions were not based on systematic appraisal.

Therefore (academic) discussion on the question of appropriate distances, zoning, scenarios to achieve such distances etc., did not start until 1996, when it became clear, that the new upcoming “Seveso II“ Directive would contain such provisions
. Therefore, it was very helpful for Austrian experts that they had the opportunity to be members of Technical Working Group-5 on “Land Use Planning“, and learn from colleagues with more experience in that field. In addition, it was of great advantage to be able to study relevant literature
.

So far, a decision to follow one of the main concept – i.e. the deterministic approach or the probabilistic one - has not yet been taken. The advantage of the first one would be that there seems to exist sufficient expertise with the relevant model
. Six main scenarios are available
. The necessary parameters to calculate the models are not too difficult to be achieved. Certainly, the deterministic approach is technically founded and can be based on a series of experiences
. Main opposition to this model is raised by partners in industry, because they fear that no further development of “Seveso-type“ establishments would be possible because of the restrictions imposed by such a zoning. Further criticism is brought forward because of the conception of the deterministic approach: It is too conservative and it does not take into account additional safety measures taken by the operator, it does not leave enough space for special situations and conditions, etc.
. One main disadvantage is, at any rate, that there are only 6 (main) scenarios. Other scenarios, especially dealing with other (groups of) dangerous substances are not covered; in such cases, other solutions would have to be found, in case-by-case studies.

The second approach, the probabilistic one, would face one major problem, not only, but probably especially in Austria: the lack of data (bases) for such risk calculations; another would be the question of the reliability of these risk-based data. A further question is raised: “Which risk is socially acceptable? “. So far, the discussions in Austria on that aspect have not yet been very sound.

To enable the Competent Authorities to take a decision in this matter, the following steps have been taken:

· A technical working group of experts both on Federal and Länder levels undertook the task to calculate models for Liquefied Petroleum Gases, (highly) flammable liquids, toxic gases and explosives. The intermediate result of this exercise was that possible solutions were found for LPG, (highly) flammable liquids and explosives. The results concerning toxic gases
 were not consistent.

· As a second step, the Austrian Ministry for the Environment charged an external expert to prepare a study concerning reference scenarios based on the “Seveso II“ Directive. A final draft of this study has been submitted to the mandator, but the results have not yet been discussed
 and authorized. The report contains a description of the most common scenarios in use around Europe, but no recommendations. So far, it is of no practical use for decision makers.

· Another initiative has been taken by the Länder; they have charged the Institute for Internal Combustion Engines and Thermodynamics at the Technical University of Graz with a report that should contain practical recommendations for the scenarios dealing with toxic substances. This report is being co-financed by the Länder and has just started off. First results should be available around the date of the “SEVESO 2000“ Conference in Athens.

The results of all these efforts should enable the Competent Authorities in Austria to issue certain recommendations for general use in land use planning concerning “Seveso-type“ establishments to implement the consultation mechanism of Art 12 para 2 of the Seveso II Directive on a generic basis. Until these recommendations have been achieved and issued, decisions are to be taken on a case-by case basis.
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� See Art. 2 and 10-15 of the Austrian Constitution.


� I.e. „vertical matters“: any competence having been identified in the Austrian Constitution of 1920/29.


� Such as environmental protection at industrial establishments, water protection, etc.


� Such as environmental protection in agriculture, protection of nature, etc.


� See Art 15 of the Austrian Constitution.


� Such as land use planning for housing, industrial establishments, public areas etc.


� The constitutional background concerning the implementation of (here) Art. 12 of Dir 96/82/EC is given in: Attlmayer, Zurkompetenzrechtlichen Problematik der Umsetzung der Art. 11 und 12 der „Seveso II“-Richtlinie, in RdU 1998/4, 174ff.


� Such as Green Land, General and Special Living Areas, Public Areas including transportation, Areas for industrial establishments of different types.


� In the following called „Seveso II-Directive“.


� See Stangl et al., Vorschläge zur Novellierung des Steiermärkischen Raumordnungsgesetzes zur Optimierung und Präzisierung der Ausweisung von Flächen zur Nutzung durch Industrie- und Gewerbegebiete. Gutachten im Auftrag der Wirtschaftskammer Steiermark, Graz, 1995, p 4f.


� Such as Styria (§ 23 (5) lit e1) - „I III“), Tyrol (§ 39), Vorarlberg (§ 14 (5)).


� Although, due to historical reasons, there may be exceptions, which nowadays may result in conflicts between the population residential in such contiguous areas and the operators of the respective industries.


� Christou - Porter (Eds) Guidance of Land Use Planning As Required By Council Directive 96/82/EG (Seveso II), EC-JRC, Report EUR 18695 EN, p. 7.


� And/or other respective policies


� „Verbindungsstelle der Bundesländer“


� i.e the “Seveso“ Authorities at Federal, Länder and local level, the establishments concerned, the Social Partners and the public


� Stangl - Fink, Die Umsetzung der „Seveso“-Richtlinie in Österreich, in RdU 4/1996, p 170; Stangl, Die Seveso II-Richtlinie und ihre Auswirkungen in Österreich in Mitteilungen des Österreichischen Forums für Anlagensicherheit 1/1998, p. 6f.


� Such as: Smeder et al, Land Use Planning in the Context of Major Accident Hazards - An Analysis of Procedures and Criteria in Selected EU Member States, EC-JRC, Report EUR 16452 EN, 1996; Kermode, Major Accident Hazards, Land Use Planning and Decision Making: Cases in Switzerland and in the Netherlands, EC-JRC, Special Publication No I.96.69, 1996; MIACC: Hazardous Substances Risk Assessment, a Min-Guide for Municipalities and Industry, 1994; Maitrise de l’Urbanisation autour des sites industriels a haut risque. Secrétariat d’Etat auprès du Premier ministre chargé de l’Environnement et de la Prévention des risques technologiques et naturels majeurs - DEPPR - Service de l’Environnement industriel, 1990.


� Especially the French one.


� Scenario A: BLEVE, Scenario B: (UVCE), Scenario C: total instantaneous loss of containment, Scenario D: instantaneous breakage of the largest pipeline leading to the highest mass flow, Scenario E: fire in the largest tank, explosion of the gas phase for fixed roof tanks, fireball and projection of burning product due to boilover, Scenario F: explosion of the largest mass of explosive present or explosion due to a reaction. See Smeder et al., p 15 and Maitrise..., pp. 29ff.


� E.g. BLEVEs have occurred 135 times in 30 years according to Maitrise, p. 9.


� These are the most common arguments brought forward.


� Especially Ammonia and Chlorine.


� Koinig, Referenzszenarien zur Richtlinie 96/82/EG. Endbericht (Rohfassung), Wien, Mai 1999.
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